
285 

Federal Reserve System § 210.5 

(iv) Another Reserve Bank, if any, 
that receives the item from a Reserve 
Bank. 

(2) A Reserve Bank that is not de-
scribed in paragraph (b)(1) of this sec-
tion is not a person that handles an 
item and is not a collecting bank with 
respect to an item. 

(3) The identity and order of the par-
ties under paragraph (b)(1) of this sec-
tion determine the relationships and 
the rights and liabilities of the parties 
under this subpart, part 229 of this 
chapter (Regulation CC), and the Uni-
form Commercial Code. An initial 
sender’s Administrative Reserve Bank 
that is deemed to handle an item is 
also deemed to be a sender with respect 
to that item. The Reserve Banks that 
are deemed to handle an item are 
deemed to be agents or subagents of 
the owner of the item, as provided in 
§ 210.6(a) of this subpart. 

(c) Checks received at par. The Reserve 
Banks shall receive cash items and 
other checks at par. 

[Reg. J, 62 FR 48171, Sept. 15, 1997, as amend-
ed at Reg. J, 69 FR 62558, Oct. 27, 2004] 

§ 210.5 Sender’s agreement; recovery 
by Reserve Bank. 

(a) Sender’s agreement. The warran-
ties, authorizations, and agreements 
made pursuant to this paragraph may 
not be disclaimed and are made wheth-
er or not the item bears an 
indorsement of the sender. By sending 
an item to a Reserve Bank, the sender 
does all of the following. 

(1) Authorization to handle item. The 
sender authorizes the sender’s adminis-
trative Reserve Bank and any other 
Reserve Bank or collecting bank to 
which the item is sent to handle the 
item (and authorizes any Reserve Bank 
that handles settlement for the item to 
make accounting entries), subject to 
this subpart and to the Reserve Banks’ 
operating circulars, and warrants its 
authority to give this authorization. 

(2) Warranties for all items. The sender 
warrants to each Reserve Bank han-
dling the item that— 

(i) The sender is a person entitled to 
enforce the item or authorized to ob-
tain payment of the item on behalf of 
a person entitled to enforce the item; 

(ii) The item has not been altered; 
and 

(iii) The item bears all indorsements 
applied by parties that previously han-
dled the item, in paper or electronic 
form, for forward collection or return. 

(3) Warranties for all electronic items. 
The sender makes all the warranties 
set forth in and subject to the terms of 
4–207 of the U.C.C. for an electronic 
item as if it were an item subject to 
the U.C.C. and makes the warranties 
set forth in and subject to the terms of 
§ 229.34(c) of this chapter for an elec-
tronic item as if it were a check sub-
ject to that section. 

(4) Warranties for electronic items that 
are not representations of substitute 
checks. If an electronic item is not a 
representation of a substitute check, 
the sender of that item warrants to 
each Reserve Bank handling the item 
that— 

(i) The electronic image portion of 
the item accurately represents all of 
the information on the front and back 
of the original check as of the time 
that the original check was truncated; 
the information portion of the item 
contains a record of all MICR-line in-
formation required for a substitute 
check under § 229.2(aaa) of this chapter; 
and the item conforms to the technical 
standards for an electronic item set 
forth in an operating circular; and 

(ii) No person will receive a transfer, 
presentment, or return of, or otherwise 
be charged for, the electronic item, the 
original item, or a paper or electronic 
representation of the original item 
such that the person will be asked to 
make payment based on an item it al-
ready has paid. 

(5) Sender’s liability to Reserve Bank. 
(i) Except as provided in paragraph 
(a)(5)(ii) of this section, the sender 
agrees to indemnify each Reserve Bank 
for any loss or expense sustained (in-
cluding attorneys’ fees and expenses of 
litigation) resulting from— 

(A) The sender’s lack of authority to 
make the warranty in paragraph (a)(1) 
of this section; 

(B) Any action taken by the Reserve 
Bank within the scope of its authority 
in handling the item; or 

(C) Any warranty or indemnity made 
by the Reserve Bank under § 210.6(b) of 
this subpart, part 229 of this chapter, or 
the U.C.C. 

VerDate Aug<04>2004 13:06 Jan 31, 2005 Jkt 205036 PO 00000 Frm 00285 Fmt 8010 Sfmt 8010 Y:\SGML\205036T.XXX 205036T



286 

12 CFR Ch. II (1–1–05 Edition) § 210.5 

(ii) A sender’s liability for warranties 
and indemnities that the Reserve Bank 
makes for a substitute check, a paper 
or electronic representation thereof, or 
any other electronic item is subject to 
the following conditions and limita-
tions— 

(A) A sender of an original check 
shall not be liable under paragraph 
(a)(5)(i) of this section for any amount 
that the Reserve Bank pays under sub-
part D of part 229 of this chapter or 
under § 210.6(b)(3) of this subpart, ab-
sent the sender’s agreement to the con-
trary; 

(B) Nothing in this subpart alters the 
liability of a sender of a substitute 
check or paper or electronic represen-
tation of a substitute check under sub-
part D of part 229 of this chapter; and 

(C) A sender of an electronic item 
that is not a representation of a sub-
stitute check shall not be liable for any 
amount that the Reserve Bank pays 
under subpart D of part 229 of this 
chapter or § 210.6(b)(3)(ii) of this sub-
part that is attributable to the Reserve 
Bank’s own lack of good faith or fail-
ure to exercise ordinary care. 

(b) Sender’s liability under other law. 
Nothing in paragraph (a) of this section 
limits any warranty or indemnity by a 
sender (or a person that handled an 
item prior to the sender) arising under 
state law or regulation (such as the 
U.C.C.), other federal law or regulation 
(such as part 229 of this chapter), or an 
agreement with a Reserve Bank. 

(c) Recovery by Reserve Bank. If an ac-
tion or proceeding is brought against 
(or if defense is tendered to) a Reserve 
Bank that has handled an item, based 
on: 

(1) The alleged failure of the sender 
to have the authority to make the war-
ranty and agreement in paragraph 
(a)(1) of this section; 

(2) Any action by the Reserve Bank 
within the scope of its authority in 
handling the item; or 

(3) Any warranty or indemnity made 
by the Reserve Bank under section 
210.6(b) of this subpart, part 229 of this 
chapter, or the U.C.C., 

(d) Methods of recovery. (1) The Re-
serve Bank may recover the amount 
stated in paragraph (b) of this section 
by charging any account on its books 
that is maintained or used by the send-

er (or by charging a Reserve Bank 
sender), if— 

(i) The Reserve Bank made season-
able written demand on the sender to 
assume defense of the action or pro-
ceeding; and 

(ii) The sender has not made any 
other arrangement for payment that is 
acceptable to the Reserve Bank. 

(2) The Reserve Bank is not respon-
sible for defending the action or pro-
ceeding before using this method of re-
covery. A Reserve Bank that has been 
charged under this paragraph (c) may 
recover from its sender in the manner 
and under the circumstances set forth 
in this paragraph (c). A Reserve Bank’s 
failure to avail itself of the remedy 
provided in this paragraph (c) does not 
prejudice its enforcement in any other 
manner of the indemnity agreement re-
ferred to in paragraph (a)(3) of this sec-
tion. 

(e) Security interest. When a sender 
sends an item to a Reserve Bank, the 
sender and any prior collecting bank 
grant to the sender’s Administrative 
Reserve Bank a security interest in all 
of their respective assets in the posses-
sion of, or held for the account of, any 
Reserve Bank to secure their respec-
tive obligations due or to become due 
to the Administrative Reserve Bank 
under this subpart or subpart C of part 
229 of this chapter (Regulation CC). 
The security interest attaches when a 
warranty is breached or any other obli-
gation to the Reserve Bank is incurred. 
If the Reserve Bank, in its sole discre-
tion, deems itself insecure and gives 
notice thereof to the sender or prior 
collecting bank, or if the sender or 
prior collecting bank suspends pay-
ments or is closed, the Reserve Bank 
may take any action authorized by law 
to recover the amount of an obligation, 
including, but not limited to, the exer-
cise of rights of set off, the realization 
on any available collateral, and any 
other rights it may have as a creditor 
under applicable law. 

[45 FR 68634, Oct. 16, 1980, as amended at 51 
FR 21745, June 16, 1986; Reg. J, 59 FR 22965, 
May 4, 1994; 62 FR 48171, Sept. 15, 1997; Reg. 
J, 69 FR 62558, Oct. 27, 2004] 

VerDate Aug<04>2004 13:06 Jan 31, 2005 Jkt 205036 PO 00000 Frm 00286 Fmt 8010 Sfmt 8010 Y:\SGML\205036T.XXX 205036T


